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AR/ ORDER

Per Arun Khodpia, AM :

The present appeal by the assessee is directed against the order

passed by the CIT(A), National Faceless Appeal Centre (NFAC), Delhi,
dated 18.04.2022 u/s.250 of the Income Tax Act, 1961 (in short ‘th Act’)
against the penalty order passed u/s.271B of the Act, dated 29.06.2018

for the assessment year 2013-2014, on the following grounds:-

1. In the facts and circumstances of the case and in law the Id.
Commissioner of Income-tax (Appeals) has erred in confirming
penalty of Rs. 1,50,000/- imposed under section 27 IB of the
Income- tax Act, 1961.

2. In the facts and circumstances of the case and in law the Id.
Commissioner of Income-tax(Appeals) has erred in confirming
penalty imposed by wrongly interpreting provision of section
44AB of the Income-tax Act, 1961

3. The impugned order is bad in law and on facts.

4. The appellant reserves the right to addition, after or omit all or
any of the grounds of appeal in the interest of justice.
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2. Briefly stated that the assessee is engaged in the business of
manufacturing and trading in calcinate petroleum cock. The assessment
of the assessee company was completed u/s.143(3) r.w.s.147 of the Act
on 28.12.2017, wherein the Id.AO has observed that the assessee
company did not upload the audit report in time as per the Act, therefore,
penalty proceedings u/s.271B of the Act is to be initiated separately.
According to such observation, an order u/s.271B of the Act was passed
on 29.06.2018 imposing a penalty of Rs.1,50,000/- on the assessee. The
reason mentioned by the Id. AO that the assessee being a company was
required to get its accounts of the previous year relevant to the
assessment year 2013-2014 audited by an accountant before the
specified date, irrespective of annual turnover or capital, and furnish by
that date the report of such audit in the prescribed form duly signed and
verified by such accountant as per the provisions of section 44AB of the
Act, However, during the course of assessment proceedings, it was
revealed that the assessee company failed to do so. Resultantly, the
penalty proceeding u/s.271B of the Act was imposed on the assessee.
Before imposing the penalty, a show cause notice was issued on the
assessee and in response to which the assessee responded by filing a
written submission on 14.06.2018. According to the written submission of
the assessee that the turnover or revenue during the relevant previous
year was much less than the limit prescribed u/s.44AB of the Act,
therefore, it was not obligatory for the assessee to get its books of

accounts audited or to file/upload the audit report u/s.44AB of the Act and
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as a corollary it is not liable for a penalty as proposed in the show cause
notice and therefore, the penalty proceedings may be dropped.
Explanation of the assessee was not found convincing by the |d.AO and,
thus, the penalty was levied on the assessee.

3. Aggrieved with the said penalty order u/s.271B of the Act, the
assessee preferred appeal before the Id. CIT(A), NFAC during the
appellate proceedings but in absence of any compliance of the notices
issued u/s.250 of the Act on three occasions i.e. on 17.02.2021,
01.12.2021 & 30.03.2022, respectively, Id. CIT(A) has dismissed the
appeal of the assessee observing that the non-compliance of the statutory
provisions is not acceptable and no reason has been furnished by the
assessee in spite of reasonable opportunities by the AO & NFAC and,
thus, upheld the order of the Id.AO and dismissed the appeal of the
assessee.

4. To challenge the observation of the Id. CIT(A), now, the assessee is
in appeal before us with the grounds as mentioned above.

5. Ld. AR of the assessee submitted that the turnover of the assessee
for the relevant assessment year was Rs.12,31,000/-. As per copy of profit
and loss account submitted before us, which was duly audited under the
Companies Act, 1956. According to the provisions of sub-clause (a) to
Section 44AB of the Act, every person, carrying on business shall, if
his/its total sales, turnover or gross receipts, as the case may be, in
business exceed or exceeds rupees sixty lakhs in any previous year

(rupees 60 lakhs was the limit fixed by the Finance Act, 2012 effective
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from 15t April, 2013, therefore, applicable for the relevant assessment year
l.e. AY.2013-2014). It was the submission of the Id. AR that the assessee
was liable to get its accounts audited under the provisions of the
Companies Act. However, since the turnover of the assessee company
was below Rs.60 lakhs i.e. Rs.12,31,223/-, it was not mandatory for the
assessee company to get its accounts audited under the provisions of
Section 44AB of the Income Tax Act, 1961 also and to uphold such audit
report in Form 3CA and Form 3CD. Ld. AO has misconceived the
mandate of law and thereby has held that the assessee company was
required to have audited its books of accounts u/s.44AB of the Act. It was
further submitted by the Id. AR that the Id. CIT(A) was also not
appreciated the facts of the case and has decided the issue against the
assessee by wrongly interpreting the provisions of Section 44AB of the
Act. It was, therefore, prayed that the penalty levied u/s.271B of the Act
cannot be levied on the assessee since assessee’s turnover was below
the prescribed limit of Rs.60 lakhs for which the audit u/s.44AB was
stipulated to be carried out.

6. Ld.Sr. DR, on the other hand, vehemently supported the orders of
the authorities below.

7. We have considered the rival submissions and perused the relevant
material on record. On perusal of the penalty order u/s.271B of the Act, in
para 2 the AO, while not convinced with the explanation of the assessee
has reiterated the provisions, wherein it has been mentioned that all type

of companies including private limited company or one person company
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are required to get their accounts audited by an accountant before the
specified date, irrespective of annual turnover or capital, under their
respective law and also obtain a report of audit by the chartered
accountant in the form prescribed under section 44AB i.e. Form No.3CA
and Form 3CD on or before the specified date, and also required to
file/upload the audit report by the specified date. The observation of the
Id. AO pointed, having emphasis on the words, “irrespective of annual
turnover or capital”, but has not noticed the sentence after these words,
“‘under their respective laws”, thereby has concluded that such audit was
mandatory within the provisions of Section 44AB of the Act. Provisions of
sub-clause (a) to Section 44AB of the Act are reproduced hereunder for
ready reference :-

Audit of accounts of certain persons carrying on business or
profession.

44AB. Every person,—

(a) carrying on business shall, if his total sales, turnover or gross
receipts, as the case may be, in business exceed or exceeds
one crore rupees in any previous year &[**+]:

2[Provided that in the case of a person whose—

(a) aggregate of all amounts received including amount
received for sales, turnover or gross receipts during the
previous year, in cash, does not exceed five per cent of
the said amount; and

(b) aggregate of all payments made including amount
incurred for expenditure, in cash, during the previous
year does not exceed five per cent of the said payment,

this clause shall have effect as if for the words "one crore
rupees”, the words "five crore rupees" had been substituted; or]

8. According to sub-clause (a) to Section 44AB of the Act, the audit is
mandatory for every person carrying business if its turnover of the said

assessee exceeds rupees sixty lakhs (for A.Y.2013-2014) i.e.
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Rs.12,31,223/- only. Since in the present case, the turnover of the
assessee was below rupees sixty lakhs, we are of the considered opinion
that the audit u/s.44AB of the Act in Form 3CA had to furnish the
particulars in form 3CD are not required. On perusal of the order of the Id.
CIT(A), it is transpired that the assessee was absolutely non-compliant on
all the occasions to the notices issued u/s.250 of the Act. However, since
the facts of the case are before the authorities below, the issue should
have been decided on its merits in stead of upholding the findings of AO
in absence of non-response by the assessee. We, therefore, in the
interest of justice, are of the considered opinion that according to the
provisions of sub-clause (a) to Section 44AB of the Act, the assessee is
out of the ambit of mandatory requirement of audit u/s.44AB of the Act.
Therefore, the question of imposing penalty u/s.271B of the Act for not
getting the accounts audited u/s.44AB of the Act, does not arise in the
present case, consequently, levy of penalty u/s.271B of the Act is directed
to be deleted. We, thus, set aside the order of the Id. CIT(A), NFAC and
direct the AO to delete the penalty so levied.

9. In the result, appeal of the assessee is allowed.

Order pronounced in the court on 11/07/2023.
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